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Taggart v. Lorenzen, 587 U.S. ___ (2019)   
 

Issue:   What standard should a bankruptcy court apply to determine whether a 

creditor has violated the discharge injunction? 

Holding:   "[C]ivil contempt 'should not be resorted to where there is [a] fair 

ground of doubt as to the wrongfulness of the defendant’s conduct.'” 

 

Justice Stephen Breyer for unanimous court 

The chapter 7 debtor here was involved in prepetition litigation with a creditor.  

The chapter 7 was apparently a simple no-asset case and the discharge was 

entered.  After the discharge, the litigation ensued against related persons and 

entities.  At the end, the creditor asked for fees against the debtor under the 

prepetition contract arguing that the debtor "returned to the fray."  The state 

court agreed and entered an order for fees against the debtor (which was later 

reversed by the state court of appeals).  The debtor went to bankruptcy court 

and asked for "civil contempt" against the creditor for violating the discharge 

injunction.  The bankruptcy court agreed that the debtor returned to the fray and 

denied the request.  The district court reversed saying the debtor did not return 

to the fray and sent it back to the bankruptcy court.  The bankruptcy court then 

"held [the creditor] in civil contempt.  In doing so, it applied a standard it 

likened to 'strict liability.'” "The Bankruptcy Court held that civil contempt 

sanctions were appropriate because [the creditor] had been aware of the 

discharge order and intended the actions which violated it."  It gave the debtor 

"$105,000 in attorney’s fees, $5,000 in damages for emotional distress, and 

$2,000 in punitive damages. or sanctions."  The 9th Circuit reversed.  It 

concluded that "a creditor’s good faith belief that the discharge order does not 

apply to the creditor’s claim precludes a finding of contempt, even if the 

creditor’s belief is unreasonable.”  

The Supreme Court reversed the 9th Circuit. "[C]ivil contempt 'should not be 

resorted to where there is [a] fair ground of doubt as to the wrongfulness of the 

defendant’s conduct.'”  "We have explained before that a party’s subjective 

belief that she was complying with an order ordinarily will not insulate her 

from civil contempt if that belief was objectively unreasonable."  "Under the 

fair ground of doubt standard, civil contempt therefore may be appropriate 

when the creditor violates a discharge order based on an objectively 

unreasonable understanding of the discharge order or the statutes that govern its 

scope."   
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An interesting comment from the court:  "As for the Ninth Circuit, the parties 

and the Solicitor General agree that it adopted the wrong standard.  So do we." 

[DJB Note: Discuss implications for 362(k) and Breyer dicta?] 

[DLG Note: Perhaps mention that the creditors didn’t abandon the CA9 

position until after cert. was granted and the opening brief was filed?] 

 

Old Rule    Lorenzen v. Taggart (In re Taggart), 888 F.3d 438, (9th 

Cir. April, 2018)  
 

Issue:   Where a creditor is accused of violating the discharge injunction, is a 

"good faith belief that the discharge injunction does not apply" sufficient to 

defeat contempt?   

Holding:   Yes.  "[T]he creditor’s good faith belief that the discharge injunction 

does not apply to the creditor’s claim precludes a finding of contempt, even if 

the creditor’s belief is unreasonable." 

Appeal from BAP, Kirscher, Jury, Faris   

Judge Carlos Bea 

The chapter 7 debtor was involved in fairly complex litigation with fellow 

investors in a real estate development project.  Prior to trial in state court, the 

debtor filed chapter 7.  After his discharge was entered, the litigation continued.  

The state court agreed that the debtor was a "necessary party"  and "the parties 

agreed that no monetary judgment would be awarded against" the debtor.  The 

debtor "did not appear at or participate in the trial."  After judgment for the 

creditors, the creditors sought attorneys fees against the debtor arguing that he 

"returned to the fray."  The state court agreed and awarded fees against the 

debtor.  [Note: That ruling was later reversed by the state court of appeals.]  

The debtor then sought contempt against the creditors in bankruptcy court 

arguing that the creditors violated the discharge injunction.  The bankruptcy 

court ruled for the creditors agreeing that the debtor returned to the fray.  The 

district court reversed that ruling saying that the creditors' "actions were 

insufficient to constitute a 'return to the fray' and, as a result, the discharge 

injunction barred the attorneys’ fee claim."  The bankruptcy court on remand 

found the creditors in contempt.  They again appealed, this time to the BAP.  It 

reversed saying that "the [c]reditors had a good faith belief that the discharge 
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injunction did not apply to their attorneys’ fee claim."  "[I]t concluded that they 

had not 'knowingly' violated the discharge injunction." 

The 9th Circuit affirmed.   

"We have adopted a two-part test for determining the propriety of a 

contempt sanction in the context of a discharge injunction: '[T]o justify 

sanctions, the movant must prove that the creditor (1) knew the 

discharge injunction was applicable and (2) intended the actions which 

violated the injunction.'” 

"To satisfy the first prong, knowledge of the applicability of the 

injunction must be proved as a matter of fact and may not be inferred 

simply because the creditor knew of the bankruptcy proceeding.  

Additionally, the creditor’s good faith belief that the discharge 

injunction does not apply to the creditor’s claim precludes a finding of 

contempt, even if the creditor’s belief is unreasonable." 

"In this case, as the BAP found, the [c]reditors possessed a good faith 

belief that the discharge injunction did not apply to their claims based 

on their contention that [the debtor] had 'returned to the fray,' and [the 

debtor] does not contend otherwise." 

 

 

 

 

AmeriCredit Financial Services v. Penrod (In re Penrod), 611 F. 3d 

1158 (9th Cir. 2010) 
 

Issue:   Does “a creditor ha[ve] a purchase money security interest in the 

‘negative equity’ of a vehicle traded in at the time of a new vehicle purchase?”       

Holding:   No 

appeal from BAP 

 

Judge Richard Mills  

 

The debtor purchased a new Ford for $25,600 and traded in her old car which 

was $7,000 “upside down.”  The loan was therefore $31,000 with 20% interest.  

The debtor filed chapter 13 a little less than two years later.  The debtor’s plan 

bifurcated the claim to which the creditor objected saying that it had a purchase 

money security interest in the full balance.  “[T]he bankruptcy court adopted 
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the dual status rule, which allows part of a loan to have non-purchase money 

status, while the remainder is covered by a purchase money security interest.”  

The BAP affirmed.   

 

The 9th Circuit also affirmed.  It started with the definition of purchase money 

interest in the California Commercial Code which does not resolve the issue.  

“The code does not provide a precise, encapsulated definition of purchase 

money security interest, but rather a string of connected definitions.”  “[W]e 

arrive at the key issue of this appeal — the meaning of ‘price’ for the purposes 

of the purchase money security interest.”  Price does not include the negative 

equity.  “However one structures or describes the transaction, the negative 

equity is antecedent debt. A seller or lender can obtain a purchase money 

security interest only for new value,and closely related costs. Old value simply 

does not fit within that rubric.” 

 

The opinion states that the 9th Circuit realizes that eight other circuits have ruled 

the opposite way.  “We decline to adopt the reasoning of our sister circuits. We 

acknowledge that our decision creates a circuit split, and we do not do this 

lightly.  However, we are persuaded by the well reasoned decision of 

Bankruptcy Judge Markell and his colleagues on the BAP.” 

  

 

AmeriCredit Financial Services Inc v. Penrod (In re Penrod), 636 

F.3d 1175 (9th Cir. 2011) 
 

Issue:   Should the panel decision be reheard by the 9th Circuit en banc?        

Holding:   No.     

appeal from the BAP 

 

Judge Bea dissenting 

 

Penrod dealt with the issue of whether an auto loan which financed not only the 

purchase of a vehicle but also the remaining balance owed on the previous loan 

is a “purchase money loan” at least for purposes of section 1325(a)(*)[the 

“hanging paragraph].  The 9th Circuit three judge panel affirmed the BAP and 

ruled that the loan is “purchase money” only to the extent of the portion relating 

to the purchase of the new vehicle and unsecured as to the remainder.  The 

creditor then sought a rehearing en banc.  The request was put to vote of “the 

active judges of the court,” i.e., all of the 9th Circuit Court of Appeal judges and 

there were not enough votes so the request was denied.  Judge Bea wrote an 

opinion dissenting.         
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The panel reads Congress’s revisions to the Bankruptcy Code to mean 

the exact opposite of what the plain language says.  In re Penrod, 611 

F.3d 1158, 1159 (9th Cir. 2010).  In doing so, the panel renders the 

relevant statute, 11 U.S.C. § 1325(a)(*), completely meaningless. In 

contrast, each of the other eight circuits to address this statute have 

been unwilling to re-write its plain language, and have instead enforced 

it.  Further, by ignoring how automobiles are actually financed, the 

panel’s revision leaves an already struggling auto industry in perilous 

waters and affects thousands of commercial transactions each year. 

Thus finding ourselves on the wrong end of an eight to one circuit split, 

we respectfully dissent from the denial of rehearing en banc. 

 

Neither loan would ever have been made by the car companies absent a 

secured interest. The debtor should not be able to turn a secured loan 

into an unsecured loan just by deciding to buy a newer car. This change 

is a complete reversal of the rules by which thousands of loans have 

been made in one of this country’s largest industries. In this economy, 

such a ruling hardly helps the already struggling car industry. As the 

panel recognized, approximately one-third of the car sales in America 

involve a trade-in vehicle with a negative equity balance. 

 

Note:  The Petition for Rehearing was filed on August 30, 2010.  This Order 

was entered on February 28, 2011.  Note also:  The Supreme Court denied the 

Petition for Writ of Certiorari in mid-2011.   

 

Penrod v. AmeriCredit Financial Services, Inc. (In re Penrod),  802 F. 

3d 1084 (9th Cir. 2015)  
 

Issue:   "We are asked to decide whether a debtor who 

prevails in a contract dispute on the basis of federal 

bankruptcy law may recover reasonable attorney’s fees 

under California Civil Code § 1717."   

Holding:   Yes.       

Appeal from District Court 

Judge Paul Watford 

The debtor here filed a chapter 13 plan which proposed to bifurcate the debtor's 

auto loan.  The plan was confirmed over the lender's objection.  There followed 

lengthy appeals but the debtor prevailed.  The debtor then moved in the 

bankruptcy court for allowance of attorneys fees of some $245,000.  "As the 
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basis for this request, Penrod relied on a provision in her contract with 

AmeriCredit stating that, in the event of a default (which the contract defined to 

include filing for bankruptcy), 'You will pay our reasonable costs to collect 

what you owe, including attorney fees, court costs, collection agency fees, and 

fees paid for other reasonable collection efforts.'” California Civil Code section 

1717 provides that a contract provision that makes one side entitled to attorneys 

fees, makes the other side entitled as well.     

"The bankruptcy court denied Penrod’s motion for attorney’s fees on 

the ground that Penrod did not prevail 'on the contract' because her 

success in the litigation with AmeriCredit turned on a question of 

federal bankruptcy law.  The court held that a debtor prevails 'on the 

contract' only when she prevails on an issue of state law or non-

bankruptcy federal law.  The district court affirmed." 

 

Section 1717 provides "the action in which the fees are incurred must be an 

action 'on a contract,' a phrase that is liberally construed."  The creditor 

conceded that the debtor was the prevailing party.  "Under California law, an 

action is 'on a contract' when a party seeks to enforce, or avoid enforcement of, 

the provisions of the contract."  "AmeriCredit insisted that it was entitled to 

have its claim treated as fully secured.  The only possible source of that asserted 

right was the contract—in particular, the provision in which Penrod granted a 

security interest in her Taurus to secure 'payment of all you owe on this 

contract.'”    

The fact that Penrod won based on non-contract law doesn't matter.  This is 

based on the Supreme Court's decision in Travelers Casualty & Surety Co. v. 

Pacific Gas & Electric Co., 549 U.S. 443 (2007).  "The [Supreme] Court held 

that nothing in the Bankruptcy Code expressly disallows claims for attorney’s 

fees simply because the fees are incurred litigating questions of federal 

bankruptcy law."  The 9th Circuit opinion states that "California law does not 

categorically exempt from recovery under state fee-shifting statutes attorney’s 

fees incurred in litigating issues under bankruptcy law."  The creditor would 

have had the right to attorneys fees had it prevailed because it was litigating to 

"ensure that it would collect 100% of what it was owed on the loan.  

AmeriCredit had no reason to litigate that issue other than as part of an attempt 

to collect from Penrod what she owed." 

The 9th Circuit therefore reversed and remanded for a determination of how 

much the fees should be.    
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Bos v. Board of Trustees (In re Bos),  818 F. 3d, 486 (9th Cir. Mar, 

2016)  
 

Issue:   Is an action seeking to find that a debt is non-dischargeable, an action 

"on the contract" sufficient to award attorneys fees to the prevailing party?                 

Holding:   No.  Penrod does not apply unless there was an issue as to 

enforceability of the contract.                  

Order re Request for Attorneys Fees on Appeal  

The chapter 7 debtor here was sued by a union pension fund trust.  The trust 

asked the court to find that trust contributions owed by the debtor's corporation, 

and, under ERISA, also owed by the debtor, was non-dischargeable under 

523(a)(4).   The bankruptcy court ruled for the trust, the district court affirmed.  

The 9th circuit reversed saying he was not a fiduciary under ERISA.  The 

debtor then asked for attorneys fees.   

The 9th Circuit denied the request for fees saying the action was not "on the 

contract."   "[W]e have previously held that a nondischargeability action is 'on a 

contract' within section 1717 if 'the bankruptcy court needed to determine the 

enforceability of the . . . agreement to determine dischargeability.'”  “[I]f the 

bankruptcy court did not need to determine whether the contract was 

enforceable, then the dischargeability claim is not an action on the contract 

within the meaning of [California Civil Code] § 1717.”   

As to Penrod, the 9th Circuit said, 

"Penrod incurred her attorney’s fees in an action that sought 'to enforce, 

or avoid enforcement of, the provisions of the contract' between herself 

and one of her creditors.  Specifically, the action underlying Penrod’s 

motion for fees had asked 'whether [a] provision of the contract should 

be enforced according to its terms, or whether its enforceability was 

limited by bankruptcy law to exclude [a particular] portion of the loan.  

By prevailing in that litigation, Penrod obtained a ruling that precluded 

[her creditor] from fully enforcing the terms of the contract.'   Penrod’s 

action, in other words, required 'the bankruptcy court . . . to determine 

the enforceability of the . . . agreement,' and so it was comfortably an 

action 'on a contract' within section 1717’s previously recognized 

reach."       
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The 9th Circuit also said that the non-dischargeability action did not "arise" 

under ERISA and therefore the attorneys fees clause in ERISA did not apply 

anyway.   

[DJB Note: It might be worth excerpting or at least citing Relativity 565 BR 50 

(Bankr SDNY 2017) and Menco Pacific 2019 WL 653086 (CD Cal 2019) 

here.] 

 

Asphalt Professionals, Inc. v. Davis (In re Davis), (unpublished) 1:10-

bk-17214-VK (9th Cir. BAP  July, 2019)  
 

Issue:    Did the bankruptcy court properly award attorneys fees to the debtor 

after ruling in debtor's favor in a 523(a)(2) action? 

Holding:   Yes.  Even though the 523 action was not "on the contract," fees are 

still appropriate under CCP 1021 which "permits recovery of attorney’s fees by 

agreement, for tort as well as contract actions.”   Further, CCP 1032(b) gives 

the prevailing party "costs" which include “Attorney’s fees, when authorized by 

. . . Contract.” CCP 1033.5(a)(10).                                  

Judge Victoria Kaufman, Central District of California  

Faris, Lafferty, Kurtz 

The creditor here sued the debtor and certain of his corporations for breach of 

contract, alter ego and fraud.  The state court gave the creditor judgment against 

the corporate entities for breach of contract and against the debtor based on 

alter ego.  It did not rule (apparently) on the fraud.  Judgment was $3 million 

for breach of contract which included $1.5 million for fees.  During these 

proceedings, the debtor filed chapter 7.  The creditor filed a non-

dischargeability complaint alleging fraud and also sought denial of the 

discharge.  After trial, the bankruptcy court ruled for the debtor which was 

affirmed by the BAP.  The bankruptcy court then awarded attorneys fees to the 

debtor for approximately $100,000.  The court ruled that CA CCP 1717 did not 

apply because the action in bankruptcy court was not "on the contract."  She 

found however that CA CCP 1021 "permits recovery of attorney’s fees by 

agreement, for tort as well as contract actions.”   Further, CCP 1032(b) provides 

"a prevailing party is entitled as a matter of right to recover costs in any action 

or proceeding.”  Finally, “Costs” include “Attorney’s fees, when authorized by . 

. . Contract.” CCP 1033.5(a)(10).    
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The BAP affirmed.  Citing the California Supreme Court: 

California Code of Civil Procedure section 1021 provides that, except 

where specifically provided by statute, parties are free to enter their 

own agreements regarding payment of fees.  Similarly, a prevailing 

party may ordinarily recover “costs,” §§ 1021 and 1032(b), and parties 

may contractually designate fees as recoverable costs, § 1033.5(a)(10). 

Pursuant to these provisions, “[p]arties may validly agree that the 

prevailing party will be awarded attorney fees incurred in any litigation 

between themselves, whether such litigation sounds in tort or in 

contract.”  Santisas v. Goodin, 17 Cal. 4th 599 (1998) 

The language in the contract was generally that in an action arising from the 

contract, if [debtor's entities] prevails, it would receive reasonable attorneys 

fees.  The next sentence said, that if [creditor] prevails, [debtor entities] would 

pay reasonable attorneys fees.  The bankruptcy court ruled and the BAP agreed 

that both of these clauses are reciprocal under California law.  Further, the 

debtor was not a party to the contracts personally but the court ruled that since 

he was found to be the alter ego by the state court, he was a "party" for these 

purposes.  For one thing, the creditor argued everywhere in state court that 

debtor was a party and was therefore judicially estopped.   

The bankruptcy court would not award any fees attributable to the 727 action.   

Note: the creditor had a number of other objections namely that the fees were 

not reasonable, may have been paid by someone else anyway, included fees for 

related matters and parties, debtor wasn't the prevailing party etc.  The BAP 

agreed with Judge Kaufman's determinations on these issues.   

 

Philips v. Gilman (In re Gilman), --- B.R. --- (9th Cir. BAP  July, 

2019)  
 

Issue:    Where a creditor seeks attorney's fees in bankruptcy court for 

"enforcement of a judgment" pursuant to CCP § 685.040, must the motion for 

fees be brought within two years after the fees were incurred pursuant to CCP § 

685.080? 

Holding:   Yes.  Section 108(c) does not give the creditor more time.                                 

Judge Victoria Kaufman, Central District of California  
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Taylor, Laferty, Spraker 

Opinion by Laura Taylor 

The creditor here obtained a prepetition state court judgment against the chapter 

7 debtor for $8,250 plus at least $100,000 attorneys fees.  The creditor filed a 

727 action which was successful and the debtor's discharge was denied.  The 

creditor "also actively litigated issues in the main case itself."  "Creditors 

requested approximately $750,000 in fees arising from main case activity and 

$1,400,000 in fees in the adversary proceeding.  The bankruptcy court awarded 

$137,907.66 and $166,453.58 respectively."  As to the right to fees, the court 

found that "the adversary litigation was enforcement of a judgment for purposes 

of CCP § 685.040."  The reduction of the requested amount was based on the 

finding that the fees "were time-barred and subject to disallowance under CCP 

§ 685.080."   The creditors argued that "CCP § 685.080 is not applicable to 

their fee request for a variety of reasons and that § 108(c) tolled the application 

of the two year period."  The bankruptcy court rejected those arguments.  

Creditors appealed.   

The BAP affirmed.  "Under CCP § 685.040, a judgment creditor 'is entitled to 

the reasonable and necessary costs of enforcing a judgment[,]' including, in 

some situations, attorneys’ fees.  Under CCP § 685.040, attorneys’ fees are 

collectible only when otherwise provided by law.   Here, neither party disputes 

that the statute supporting the $8,250 judgment, the Rosenthal Fair Debt 

Collection Act, allows a prevailing party to collect fees."  But CCP § 685.080 

requires that a "noticed motion" be filed within two years after the fees "have 

been incurred."  The creditors argued (among many arguments) that section 

108(c) extended the deadline.  The BAP disagreed.  "By its plain language, § 

108(c) extends prepetition statutes of limitation or duration at risk of expiring 

postpetition; it applies if 'such period has not expired before the date of the 

filing of the petition . . . .'  Because all of the fees were incurred postpetition, 

CCP § 685.080’s two-year period did not commence prepetition and, again, § 

108(c) does not apply." 

Note:  In the adversary proceeding, there are 805 docket entries.  In the main 

case, 671 docket entries.   

The dispute began 15 years ago when the debtor (an attorney) purchased a 

"medical lien" in a personal injury case.  He then sued the attorney (Plaintiff 

here) for not paying the lien.  The attorney cross-complained for various 

violations of the state debt collection practices act.   
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The BAP released two separate unpublished memorandums the same day as the 

release of this opinion.  The first related to the 727 action that the creditor won.   

Even though Creditors prevailed on the merits of their § 727(a)(2)(b) 

claim, they appeal from several orders entered in the adversary 

proceeding.  The orders appealed include: (a) an order denying 

Creditors’ special motion to strike Gilman’s answer under California’s 

anti-SLAPP statute; (b) an order denying one of Creditors’ two Civil 

Rule 12(f) motions  to strike; (c) an order compelling Phillips’ law 

firm’s corporate designee to appear for an additional deposition date; 

(d) an order denying Creditors’ motion to compel Gilman to submit 

further responses to their interrogatories and their document production 

requests; (e) an order on Creditors’ motion for adversary fees and costs 

pursuant to California Code of Civil Procedure (“CCP”) § 685.040; and 

(f) an order denying Creditors’ Civil Rule 59 motion seeking 

reconsideration of the adversary fee order. None of the adversary 

proceeding orders appealed implicate the merits of the underlying 

adversary proceeding.  Creditors have appealed these orders principally 

to seek a larger award of attorneys’ fees.  

According to a footnote in the memo, creditors filed 33 motions for sanctions of 

which 5 were granted.  The debtor apparently filed a healthy amount of his own 

sanctions motions.   

 

America's Servicing Company v. Schwartz-Tallard (In re Schwartz-

Tallard),  803 F. 3d 1095 (9th Cir. October 2015)  
 

Issue:   Does section 362(k) "authorize[] an award of all attorney’s fees 

reasonably incurred to remedy a stay violation, including fees incurred in 

prosecuting the damages action"?  "Did Congress intend to authorize recovery 

of attorney’s fees incurred in litigation for one purpose (ending the stay 

violation) but not for another (recovering damages)?"  

Holding:   Yes to the first question, no to the second.  "We see nothing in the 

statute that suggests Congress intended to cleave litigation-related fees into two 

categories, one recoverable by the debtor, the other not."       

Appeal from the BAP (Kirscher Pappas Dunn) 

Judge Paul Watford, for en banc court.  Judge Bea concurring with O'Scannlain 

joining and Judge Ikuta dissenting.   
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Here the creditor conducted a foreclosure sale in violation of the automatic stay.  

The debtor filed a motion for contempt seeking sanctions.  The bankruptcy 

court agreed and awarded sanctions.  "The court also awarded Schwartz-Tallard 

$40,000 in economic and emotional distress damages, $20,000 in punitive 

damages, and $20,000 in attorney’s fees."  The creditor transferred the property 

back to the debtor and appealed the bankruptcy court's order, only as to the 

damages awarded.  The district court affirmed but remanded asking for a 

recalculation of the amount awarded.  The debtor then moved for additional 

fees, "roughly $10,000" spent defending the appeal.  The bankruptcy court 

denied the request for additional fees based on Sternberg.  The debtor then 

appealed that to the BAP.  The BAP reversed and awarded the additional fees.  

The creditor appealed to the 9th Circuit.   

The 9th Circuit affirmed the BAP's award of additional fees, 2-1.  Subsequently 

the 9th Circuit voted to rehear the matter en banc.  The 9th Circuit here again 

affirmed the BAP specifically overruling Sternberg v. Johnson.     

"We find it unnecessary to resolve the issue that divided the three-judge panel. 

Rather than decide whether Sternberg’s holding extends to the facts of this 

case, we think the better course is to jettison Sternberg’s erroneous 

interpretation of § 362(k) altogether."  "Although the 'American Rule' usually 

requires parties to bear their own attorney’s fees, a common-law exception to 

the rule permits fee awards in litigation brought to remedy willful violations of 

court orders. Fleischmann Distilling Corp. v. Maier Brewing Co., 386 U.S. 714, 

717–18 (1967).  Perhaps to eliminate any doubt about the source of a court’s 

authority to remedy violations of the automatic stay, Congress enacted § 362(h) 

in 1984."  "It seems evident . . . that Congress sought to encourage injured 

debtors to bring suit to vindicate their statutory right to the automatic stay’s 

protection, one of the most important rights afforded to debtors by the 

Bankruptcy Code."  The opinion comments that the Sternberg reading requires 

the court to separately analyze how much of the fees were incurred stopping the 

violation and how much in chasing damages.  The court should not assume 

Congress intended to multiply the litigation issues.   

The concurring opinion stated simply that the language is unambiguous and 

therefore the opinion should end there.   

The sole dissenter, Judge Ikuta, argued that the statute is ambiguous as to 

"actual damages" and that Sternberg got it right  She says the pragmatic 

concerns should not be part of the analysis.    
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Old Rule   America's Servicing Co v. Schwartz-Tallard (In re 

Schwartz-Tallard),  751 F. 3d 966 (9th Cir. 2014)  
 

Issue:   Are attorneys fees for defending an appeal by the creditor properly part 

of the fees awarded under section 362(k) for violation of the automatic stay?                  

Holding:   Yes.               

Appeal from BAP (Kirscher Pappas Dunn) 

Wallace, Gould, Huck (Huck for the majority, dissent by Wallace) 

Standard:  de novo 

 

Here the creditor conducted a foreclosure sale in violation of the automatic stay.  

The debtor filed a motion for contempt seeking sanctions.  The bankruptcy 

court agreed and awarded sanctions.  The creditor transferred the property back 

to the debtor and appealed the bankruptcy court's order.  The district court 

affirmed but remanded asking for a recalculation of the amount awarded.  The 

debtor then moved for additional fees spent defending the appeal.  The 

bankruptcy court denied the request for additional fees based on Sternberg.  

The debtor appealed to the BAP.  The BAP reversed and awarded the additional 

fees.  The creditor appealed to the 9th Circuit.   

The 9th Circuit affirmed the BAP, 2-1.  The statute, 362(k), clearly provides for 

allowance of attorneys fees as part of the damages but in Sternberg, the 9th 

Circuit limited the allowance of fees to the "proven injury."  "We stated [in 

Sternberg] that 'the proven injury is the injury resulting from the stay violation 

itself.  Once the violation has ended, any fees the debtor incurs after that point 

in pursuit of a damage award would not be to compensate for ‘actual damages’ 

under § 362(k)(1).'”  But here, the debtor is not seeking damages for the injury.  

"Where, as here, the debtor is defending an appeal that seeks to eliminate the 

finding that the stay was violated, we hold that the fees incurred defending such 

an appeal meet that Congressional purpose and are included in § 362(k)(1)’s 

definition of actual damages." 

In his dissent, Judge Wallace disagrees with the majority saying that Sternberg 

said, “[o]nce the violation has ended, any fees the debtor incurs after that point 

in pursuit of a damage award would not be to compensate for ‘actual damages’ 

under § 362(k)(1),” and that should be followed literally.  He points out that 

even if the debtor lost the appeal by the creditor, she still had her house back, 

therefore the action is about getting damages, just as in Sternberg.     
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More intriguing is the way he took the BAP to task.  The BAP cited a BAP case 

called Walsh from 1998 as part of its authority.  According to Wallace, the 9th 

Circuit rejected Walsh in Sternberg.  He writes, "More troubling is the BAP’s 

decision to rely upon one of its own cases, notwithstanding the fact that we had 

previously rejected the statement of law at issue.  The implications of such 

cavalier disregard by the BAP for its subordinate status within the federal 

judiciary are far-ranging, and merit much greater attention than the majority 

bestows on them."  And, "This discussion of the BAP’s subordinate role is not 

academic.  The control we exercise over the BAP and its decisions is necessary 

to justify the very existence of that court."  "The BAP’s citation to a precedent 

we specifically rejected is not only unacceptable under our precedent and its 

own decisional law.  The reliance on such precedent is an attack on Article III 

of the Constitution.  For an Article I tribunal to rely on precedent that we have 

expressly rejected may infringe upon the 'essential attributes of [our] judicial 

power.'” 

 

Note:  In December, 2014, the 9th Circuit agreed to rehear this case en banc 

and vacated this decision.   

 

Obduskey v. Wells Fargo Bank, 587 U.S. ___ (2019)    
 

Issue:   Is a loan servicer and its attorney that attempted to foreclose on real 

property bound by the FDCPA here or just be a limited portion of the FDCPA? 

Holding:   Only the limited requirement that it not threaten to foreclose with no 

intention or power to do so.    

BREYER, J., for a unanimous Court. SOTOMAYOR, J., concurring opinion.         

 

Borrower sued WFB and its attorneys McCarthy & Holthus for violation of 

FDCPA.  WFB was apparently the loan servicing company on this loan.   

Borrower alleged that M&H sent him a letter which said they were going to 

proceed with a non-judicial foreclosure sale on the house (in Colorado).  

Borrower sent a letter to M&H saying that he disputed the debt.  M&H ignored 

the letter. Borrower filed suit "alleging that the firm had violated the FDCPA 

by, among other things, failing to comply with the verification procedure."  

"The District Court dismissed the suit on the ground that the law firm was not a 

'debt collector' within the meaning of the Act..."  "[T]he Court of Appeals for 

the Tenth Circuit affirmed the dismissal, concluding that the 'mere act of 



© M. Jonathan Hayes Page 16 9/6/2019 

enforcing a security interest through a non-judicial foreclosure proceeding does 

not fall under' the Act."   

 

The Supreme Court affirmed.  The FDCPA states, “For the purpose of section 

1692f(6) [the] term [debt collector] also includes any person . . . in any business 

the principal purpose of which is the enforcement of security interests.”  So 

M&H is a debt collector but is it bound by the entire FDCPA or just section 

1692(f)(6)?  That subsection says the debt collector cannot threaten a non-

judicial foreclosure unless it intends to do and has the power to do so.  Does all 

the rest of the FDCPA apply as well?  No says the Supreme Court.  After 

considering the statute as a whole and various policy arguments, the court ruled 

"but for §1692f(6), those who engage in only nonjudicial foreclosure 

proceedings are not debt collectors within the meaning of the Act."   

 

In her concurring opinion, Justice Sotomayor was troubled and invited 

Congress to fix the issue.  She said that this case is limited to a debt collector 

"that takes 'only steps required by state law.'”  A person or entity who is 

violating the many mandates of the FDCPA might not be a “business the 

principal purpose of which is the enforcement of security interests," and might 

be "simply using that label as a stalking horse for something else."  

 

U.S. National Bank Assn v. The Village at Lakeridge, LLC, 584 U. S. 

____, 138 S. Ct 960 (2018)  
 

Issue:   What is the standard of appellate review when the court of appeals is 

considering a "mixed question" of law and fact? 

Holding:   "In short, the standard of review for a mixed question all depends—

on whether answering it entails primarily legal or factual work."        

Justice Kagan for unanimous court, Kennedy and Sotomayor wrote concurring 

opinions  

 

The chapter 11 creditor here filed a motion to designate a vote filed in favor of 

the debtor's plan.  The motion asserted that the party who held the claim was a 

non-statutory insider.  Note, the bankruptcy code contains a list of certain 

persons who are insiders, i.e., statutory insiders.  Courts over the years have 

added to that list , i.e., non-statutory insiders.  The bankruptcy court denied the 

motion to designate the vote, making a finding that "the relevant transaction 

here . . . 'was conducted at arm’s length'” and therefore the party was not an 

insider.  The 9th Circuit affirmed. 2-1, saying "[t]hat finding . . . was entitled to 

clear-error review, and could not be reversed under that deferential standard."  
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The Supreme Court accepted cert only on the issue of whether "clear error 

review" was proper rather than de novo review.   

 

The Supreme Court affirmed the 9th Circuit.  To determine whether a creditor 

is a non-statutory insider, the court must use a two-part test "asking whether the 

person’s relationship with the debtor was similar to those of listed insiders and 

whether the relevant prior transaction was at 'less than arm’s length.'”  The 

bankruptcy court used that test which the Supreme Court said was a "legal 

standard."  "Along with adopting a legal standard, a bankruptcy court 

evaluating insider status must make findings of what we have called 'basic' or 

'historical' fact— addressing questions of who did what, when or where, how or 

why."  "By well-settled rule, such factual findings are reviewable only for clear 

error—in other words, with a serious thumb on the scale for the bankruptcy 

court."  The bankruptcy court then must take the facts and apply them to the 

"legal standard" or rule.  This is a "mixed question."  "A mixed question asks 

whether 'the historical facts . . . satisfy the statutory standard, or to put it 

another way, whether the rule of law as applied to the established facts is or is 

not violated.'"  Thus, is the appellate standard of review of a mixed question, 

clear error or de novo? 

 

The Supreme Court answered the question by saying "[w]hen an 'issue falls 

somewhere between a pristine legal standard and a simple historical fact,' the 

standard of review often reflects which 'judicial actor is better positioned' to 

make the decision."    It added, "mixed questions are not all alike."  It stated: 

 

As U. S. Bank suggests, some require courts to expound on the law, 

particularly by amplifying or elaborating on a broad legal standard. 

When that is so— when applying the law involves developing auxiliary 

legal principles of use in other cases—appellate courts should typically 

review a decision de novo.  But as Lakeridge replies, other mixed 

questions immerse courts in case-specific factual issues—compelling 

them to marshal and weigh evidence, make credibility judgments, and 

otherwise address what we have (emphatically if a tad redundantly) 

called “multifarious, fleeting, special, narrow facts that utterly resist 

generalization.” And when that is so, appellate courts should usually 

review a decision with deference. 

 

In short, the standard of review for a mixed question all depends—on 

whether answering it entails primarily legal or factual work.     

 

The Supreme Court said that the issue resolved by the bankruptcy court here 

was almost entirely factual, therefore reviewed by a clear error standard.  "And 

we can arrive at the same point from the opposite direction—by asking how 
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much legal work applying the arm’s-length test requires.  Precious little, in our 

view—as shown by judicial opinions addressing that concept."  "The stock 

judicial method is merely to state the requirement of such a transaction and then 

to do the fact-intensive job of exploring whether, in a particular case, it 

occurred.  So appellate review of the arm’s-length issue—even if conducted de 

novo—will not much clarify legal principles or provide guidance to other courts 

resolving other disputes.  And that means the issue is not of the kind that 

appellate courts should take over." 

 

As to the concurring opinions, both seem to stress that the decision is limited to 

this case, i.e., clear error was appropriate in this case.  Justice Sotomayor 

questioned whether the rule of law was right, i.e., the "two-pronged" test for 

who is a non-statutory insider, but said that was not what was being resolved. 

 

 

 


